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1 Bs aqEfag) +i qf vfr sifr frrS t, s$ aqFrlra rq}q + fta B:um'e-fin fi
arfftr

1. This copy is granted free of charge for private use of the person(s) to whom it is sent.

2. {s 3rd!r t 3rs"dq +tt at aqea gq 3rdRr fir cIF t fid {rd + efril{ fiar na',
Jaqr6 arffi'ad $dr+a 31ffiq il5qrfufi1ur, 3r6flErdr6 {fo +t go $r}qr + fut-6 3rqff,

s.{ FFtIT tf s{qfd s6rq+ rB<rt, fiar rra., 3aqE qre<5 ' €dr6-{ 3rffifq
;qrqrfu6{ur, 6sft }il.B-d, c-dffre rra, Ftfttn a-rr 5d t uq fr, ftRu{ a-rr,

3fiIrrdT, 3rFtr(rdrd-38o ooa +t srdfua d-fr qttr('l
2. Any person deeming himself aggrieved by this Order may appeal against this Order

to the Customs, Excise and Service Tax Appellate Tribunal, Ahmedabad Bench
within three months from the date of its communication. The appeal must be

addressed to the Assistant Registrar, Customs, Excise and Service Tax Appellate
Tribunal, 2nd Floor, Bahumali Bhavan, Nr. Girdhar Nagar Bridge, Girdhar Nagar,
Asarwa, Ahmedabad - 380004

3. 3Fd3rqrf,qrqi. fr.('.s frErfufrfrsrffqG('t ,sq{fiqr sr6 (3IqfO fr{frrdfr,
1982 + fr-qs s + 3q fi-{fl (z) fr EBfrq EqEEqt E-dRr 6ETr8fl lqc aR'it 5frd

:r{ra +t qrr cffii fr arfua Ffi qr drcr aqr Bs $der *. ff{-d 3T+d fl rr€ d, *-Ar at

s_ilfi 6I qfrqf e-a-ra ffr art lrrd t aq t +-q ('6 cfr rqrFrd 6ffi qrB(r)I 3{qrfr S

TEifud s:fr rwrifl s{t il{ qfui rt:rnft-a fr-('dri qG('l
3. The Appeal should be filed in Form No. C.A.3. lt shall be signed by the persons

specified in sub-rule (2) of Rule 3 of the customs (Appeals) Rules, 1982. lt shall be

fiied in quadruplicate and shall be accompanied by an equal number of copies of the
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order appealed against (one of which at least shall be certified copy). All supporting
documents of the appeal should be forwarded in quadruplicate.

4. 3Tfid ffi aqt +l fr-+qur q-d 3Tfif, + $TerR cnft-d H, qR efut rt arfuf, fr aR'rft
aqr rsh €Ter frs $ter t furd 3rq-f, fr rrt d, rsfr efr rtrff fr cft-qf iidrrd 6r
arerfr (5;rS * +-q t +-q (ra srqrFrd *ft ffi I

4. The Appeal including the statement of facts and the grounds of appeal shall be filed
in quadruplicate and shall be accompanied by an equal number of copies of the
order appealed against (one of which at least shall be a certified copy.)

s. sffa +T cq{ Eiffi :rersr Ht fr &n rrq ig iBq ui ffi a-&. s{erdr fr-+tur + frar
3{qra il +T{uit * Fcs-c efrS fi 3idrtd tqR fiaT urfrv uo W 6T-{qrt +} rqrrsn
m'qifr-d6{arqrft(,t

5. The form of appeal shall be in English or Hindi and should be set forth concisely and
under distinct heads of the grounds of appeals without any argument or narrative
and such grounds should be numbered consecutively.

6. +fiq +frar rra'rrfufrqq,1962 6I rrnr 129 t + jq-d;rrt + 3iilJta ftrtfud ffs B€
eIET q{ q-d Rrd t, +O *'GrS eff q"0q-f.r ta fi ensr t;qrqrE-f,{ur €r q-d *.
sOr++rB<n *-arq w t€iffia airr gr+-c tsft(,3rqr ffr il-('rtf dqT{6ffiC*.
srfrd t cq{ t gpr ga-ra fuqr anra'rt

6. The prescrlbed fee under the provisions of Section 12gA of the Customs Act,1962
shall be paid through a crossed demand draft, in favour of the Assistant Registrar of
the Bench of the Tribunal, of a branch of any Nationalized Bank located at the place
where the Bench is situated and the demand draft shall be attached to the form of
appea l.

7. {€ 3{dRr h fuFc +ftffr erffi, 3aqr ercq'lti t-dr6{ 3rfifi-q ryrqrfudr{sr fr eroa t
7.5% d-6r aJ6 3rerdr a]<*n (ra $ffIar 6r Edr( t srrrdr E{flrdr il6r aft6 q-rql;n +'
erH fudrE t 5€-6r erfi-drfl +-{t 3rqrfr fi ;n qr6-fr t I

7. An appeal against this order shall lie before the Tribunal on payment of 7.5% of the
duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute".

I -qrqfilq e1a rfufr+a, 1870 + 3iilJrd Fdfta fu(r s;-f,sr{ +frrd l+(r rKr 3TIeer fiIJ .'- -'

eft w 3lqq+-d Fqrqrilq lroa; E+-e aen 61-ay urldct
8. The copy of this order attached therein should bear an appropriate court fee stamp

as prescribed under the Court Fees Act, 1870.

fuqq:- Sub:SCN bearing F.No.Vlll/10-12/CuS/SCN/T2O22dated 18.05.2022 against
M/s. Yashashvi Rasayan Pvt. Ltd., Plot No. 296-E, Dahej SEZ-ll, Taluka- Vagra,
District- Bharuch, Gujaral392130, Gujarat for recovery of customs duty equal of duty
foregone on the goods burnUdestroyed in the fire incidents
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M/s. Yashashvi Rasayan Pvt. Ltd., Plot No. Z/96-E, Dehej SEZ-II, Taluka- Vagra,

District- Bharuch, Gujarat-392130, bearing GST Registration No. 24AAACYI854FZZH

(hereinafter referred to as the "Nolicee" for the sake of brevity) are engaged in the manufacture

of taxable goods Viz. Di-Chloro Phenol, Di-Chloro Salicylic Acid, Dicamba, Dichloro Aniline

falling under chapters 29 and 38 ofthe ITC (HS). The Noticee has been granted permission to

set up manufacturing unit and carry on commercial production in Dahej Special Economic Zone

(hereinafter referred to as "SEZ" for the sake of brevity) vide LOA No. DAHEJ-

s9zlllloogl2ol4- l5 dated 27.01.2015, as amended and extended from time to time, in terms of

Rule 19(4) of the Special Economic Zone Rules, 2006 (hereinafter referred to as "SEZ Rules,

2006" for the sake of brevity). The Noticee have executed Bond- cum-Legal Undertaking in

Form-H, with regard to their obligations regarding proper utilization and accountability of

goods, including capital goods, spares, raw materials, components and consumables including

fuels, imported or procured duty-free, and regarding achievement of positive Net Foreign

Exchange eamings in terms of provisions of Rule 22(i) of the SEZ Rules,2006.

2. A Show Cause Notice (hereinafter referred to as "SCN" .for the sake of brevity)

bearing F.No. VIIV10-12/Cus/SCNlT12022 dated 18.05.2022 was issued to the Noticee on the

grounds as discussed in the forthcoming paras.

2.1. On 03.06.2020 a blast and fire incident occurred at the factory premises of the

Noticee situated at Plot No. Zl96-E, Dahej SEZ-II, Taluka-Vagra, District- Bharuch, Gujarat-

392130. Subsequently, the Specified officer, Multi-Product SEZ, Dahel (hereinafter referred to

as the "specified Officer"), vide letter dated 04.06.2020, asked the Noticee about the cause of

blast and extent of damage. The Noticee, vide their email dated 15.06.2020, intimated that they

have informed the Insurance Company regarding the damage, and the estimate of loss was being

worked out. Further, vide the incident report dated 08.06.2020, it was informed that the blast was

caused due to Dimethyl Sulphate being unloaded into Nitric Acid Storage Tank and Nitric Acid

being unloaded into Dimethyl Sulphate tank.

2,2. On 22.08.2020, the Preventive officer on duty at Dahej SEZ Gate-I, reported about

another fire incident which happened at the factory premises of the Noticee, and the same was

confirmed and reported by the Noticee vide email dated 22.08.2020. The Noticee vide their

Incident report forwarded via e-mail dared 22.08.2020 informed that a minor fire occurred while

dismantling the empty FRP (Fibre Reinforced Plastic) cooling tower.

3. Quantum of goods (capitat Goods/Raw Materials/Semi-Finished Goods) burnt

/destroyed/damaged and duty involved in the incident dated 03.06.2020 & 22.08.20202

The Authorized officer, Multi-Product SEZ, Dahej (hereinafier referued to as the

,,Aulhorized Olficer"), vide letter dated 04.01.2021, asked the Noticee to provide the details of

the goods damaged/destroyed during the said fire incidents on 03.06.2020 and on 22.08.2020.
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3.f . The Noticee vide their letter dated 13.01.2021 submitted the details of the

damaged/destroyed indigenous goods (Raw Material) and degraded/unusable semi-finished

goods (Work-In-Progress goods). The summary of the details provided by the Noticee vide

letter Ref No. YRPL/D-l/Fire Accidentl2020-21/0 1 dated 13.01.2021 is tabulated below:

Table-l

(Amount in actual Rs.)

Details oJ Damaged/Destroyed Indigenous inpuls & Semi-Finished Goods

3.2. The Noticee vide their letter dated 15.04.2021 submitted a worksheet marked as

Part-A which contained the details of value and tax involved on the services used in respect of

damage&destroyed capital goods. Subsequently vide letter dated 11.05.2021 the Noticee

submitted a worksheet marked as Part-B containing the details of value and duties involved on

the damaged./destroyed capital goods. The said data is summarized as under:

Table-2

(Amount in aclual Rs.)

Details of damaged/deslroyed Capitdl Gootls

The Noticee, vide letter dated 14.06.2021 submitted that they have not lost any

finished goods in the fire incidents which happened at their plant on 03.06.2020 and 22.08.2020.

3.3. On being asked about the insurance claim details in respect of the incidents dated

03.06.2020 and 22.O8.2020 by the office of the Specified officer, the Noticee fumished the

requisite details vide e-mails dated 09.12.2021. However, on scrutiny of the insurance claim

submitted by the Noticee, a difference was noticed in the value of the damaged,/destroyed goods

submitted to the office ofthe Specified Officer and the insurance claim submitted to the Insurer.

The details of the difference noticed are as under:

Table-3

(Amounl in actual Rs.)

Ddference in value of damaged/destroyed goods submitted to the oflice of the SpeciJied

Officer and the insurance claim submilled to the Insurer

S

No.
Contents Assessable Value Duty Forgone

I Raw Material 2,89,11,793 80,25,988

2 Semi-Finished Goods 4,88,34,807 I,35,37,0s4

TOTAL 7,7E,06,600 2,15,,63,042

S

No.
Contents Assessable Value Duty Forgone

1 Capital Goods (Part-A) 6,70,32,949 1 ,94,41 ,113

2 Capital Goods (Part-B) s,03,21,931 |,55,47 ,422

TOTAL I I,73,54,E80 3,49,88,535

S.No Category Amount reported to the

Specified officer

Amount sought from

Insurer

I Raw Material 2,89,71,',793 2,89,71,793

l'lLre -i rr l -lI



2 Semi-Finished Goods 4,88,34,807 4,88,44,688

3 Capital Goods and

Consumables

11,73,54,880 48,99,24,691

F.No. : VIII/l 0-1 2/Cus/SCNIT /2022

The Noticee informed that the amount of Rs. 48,99,24,691/- shown against Capital

Goods, is inclusive of the repair services for the said goods, required after the concemed fire

incidents.

Thereafter, the Authorized Oflicer vide letter dated 04.02.2022 and 07.02.2022

requested the Noticee to provide the revised details in respect of Capital Goods and

Consumables in the prescribed format. Subsequently, the Noticee submitted the revised details

alongwith HSN and applicable rate of duty vide e-mail dated 08.03.2022 and 10.03.2022.

Table-4

Revised Delails oJ damaged/deslroyed Capital Goods

(Amounl in actual Rs.)

3.4. It appeared that the goods viz. Capital Goods and Consumables, Raw Materials and

Semi-finished Goods damage&destroyed in the fire incidents in the factory premises of the

Noticee, had not been utilized for the authorized operations, as envisaged in the Letter of

Approval (LoA) read with Section 2(c ) of the SEZ Act, 2005 issued to the Noticee. Further, it

also appeared that the Noticee had failed to account for the goods so damaged/destroyed in the

fire, in the manner prescribed in the SEZ Act and Rules.

CALCULATION OF DUTIES INVOLVED IN THE GOODS DAMAGED/DESTROYED

IN THE FIRE INCIDENTS

4. It appeared that the total amount of value of goods damaged/destroyed in the fire

incidents came to Rs. 28,20,28,213! and the duty involved therein came to Rs. 8,11,12,992l-.

The details regarding value and duty forgone are summarized herein below.

Table-S (Amounl in actual Rs.)

Delails regarding Duly Forgone

S

No
Contents Assessable Value Duty Forgone

1
Capital Goods
Consumables

and
20,42,21,613/- 5,95,49,950/-

TOTAL 20,,42,21,6131- 5,95,49,9501-

Assessable
Value

BCD SW cess on
BCD

IGST Duty
Forgone

Raw Material 2,89,71,7931- 21,65,6901- 2,16,s691- 56,43,7291- 80,2s,988/-

Semi-finished
Goods

4,88,34,8071- 36,s1,0021- 3,65,7001- 95,14,3521- 1,35,37 ,054/-

Capital Goods
and
Consumables

20,42,21,6131 t,7t,6t,919/- 17,76,192/ 4.00,11,838/- 5,95,49,950/-

Total 28,20,282131- 235,84,6111- 23,s8,4611- 5,5r,69,919 8,t 1,r2,992t-

l).rge i ol l7



B

F.No. : Vlll/ 1 0- I 2l Cusl SCN lT 12022

From the above facts, it appeared that the goods destroyed in the fire incidents in the factory

premises of the Noticee had not been utilized for the authorized operations as envisaged in the

LoA issued to the Noticee and the Noticee had failed to account for the goods so destroyed in the

fire in the manner provided in the SEZ Act, 2005.

5. The relevant provisions of SEZ Act, 2005 and SEZ Rules, 2006, wherein exemptions of

Customs Duty/Taxes extended to a SEZ Unit on Imporffrocurement of all types of goods,

including Inputs, Capital Goods, Semi-finished Goods, Consumables etc., for use in the

authorized operations, are reproduced below for ready reference.

A. Section 7 of SEZ Act, 2005

7. Any goods or services exported out of, or imported into, or procured from the

Domestic Tariff Area by, -

(i) a Unit in a Speciol Economic Zone; or
(ii) a Developer;

shall, subject to such lerms, conditions and limitations, as may be prescribed, be

exempl Jrom lhe poyment of taxes, duties or cess under all enactmenls specified

in the Firsl Schedule.

Section-26 of SEZ Act, 2005

"26. Exemplions, drawbacks and concessions to every Developer and
enlrepreneur

1. Subject to the provisions of sub-section (2), every Developer and lhe

enlrepreneur shall be entitled to the following exemplions, drawbscks and

concessions, namely:-

a. exemption from any tluty of customs, under the Customs Act, 1962 (52 of
t962) or the Customs Tariff Act, 1975 (51 of 1975) or any other law for the time

being in .[orce, on goods imported i to, or serttices provided in, a Special

Economic Zone or a (Jnit, to carq) on the authorized operations by the

Deve loper or e ntrepreneur ;

c. exemption from any duty of excise, under the Central Excise Act' 1944 (l
of tgal or the Central Excise Tctriff Act, 1985 (5 of 1986) or any other law.for
the time being in force, on goods brought from Domestic Tariff Area to a Special

Economic Zone or (Jnil, to carry on the authorised operdtions by the Developer

or entrepreneur;

2. The Central Government may prescribe, lhe manner in which, and, the

terms and conditions subjecl lo which, the exemptions, concessions, draw back or
other benefits shall be granted to the Developer or enffepreneur under sub-

section (l). "

C Rule 22 of SEZ Rules' 2006

22. Terms and condilions for availing exemptions, drawbacks and concessions lo every

Developer and enlrepreneur for authorized operdtions

(l) Grant of exemption, drawbacks and concession to lhe entrepreneur or Developer

shall be subject to the following conditions, namely;-

[)agc 6 of l7
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(i) the Llnit shalt execute a Bond-cum-Legal Undeaaking in Form H, with regard to ils

obligations regarding proper utilization and accounlal of goods, including capital goods,

spares, row mdterials, components and consumables including fuels, imported or

procured duty rtee and regarding achievement of posilive net foreign exchange earning;

(ii)..:

(iir...

Provided that the Bond-cum-Legal Undertaking executed by the Unit or lhe Developer

including Co-developer shall cover one ot more of the following activilies, namely:-

(a) lhe movemenl ol-goods benveen porl of import or export and the Special Economic

Zone;

(b) the authorized operations, as applicable to Unit or Developer;

(c) lemporary removal of goods or goods manufactured in Unit for the purposes of

repairs or testing or calibration or display or processing or sub-controcling of

production process or production or other temporary removals inlo Domeslic TariffArea

without poyment of duty,'

(d) re-import of exported goods.

(iv) The procedure for execulion of Bond-cum-Legal Undertaking shall be as under:'

(a) ..; ro.. (s) ...

(2) Every llnit and Developer shall maintain proper accounts, financial yearwise, and

such accounls which should clearly indicate in value lems the goods imported or

procured from Domestic Tariff Area, consumption or utilizalion of goods, produclion

oJ goods, including by-products, wasle ot scrop or temnants, disposal of goods

manuJactured or produced, by way of exports, sales or supplies in the domeslic larilf

trea or lransfer to Special Economic Zone or Exporl Orienled Unil or Electronic

Hardware Technologt Park or Soflware Technologt Park Unils or Bio-lechnologt

Park Unit, as the case may be, and balance in stock

D Rule 25 of SEZ Rules, 2006

lAhere an enlrepreneur or Developer does not utilize the goods or services on which

exemptions, drawbacks, cess and concessions have been availed for the aulhorized

operations or unable to duly account for the same, lhe entrepreneur or the Developer' as

the case may be, shall refund an amount equal lo lhe benefits of exemptions, drawback,

cess and concessions availed withoul prejudice to any olher action under the relevant

provisions of the Customs Act, 1962, lhe Cusloms Tariff Act, 1975, the Central Excise

Act, 1944, the Central Excise Tariff Act, 1985, the Central Sales Tax Act, 1956, the

Foreign Trade (Developmenl and Regulation) Act, 1992 and the Finance Act, 1994 (in

respect of service tax) and lhe enactments specified in the First Schedule lo the Act, as

the case may be: Provided that if there is a failure to achieve posilive net foreign

exchange eorning, by a unit, such enlrepreneur shall be liable for penol aclion under the

l).tr..: I rr l lT
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provisions of Foreign Trade (Development and Regulation) Act, 1992 and the rules made

lhere under.

Rule 27 of SEZ Rules, 2006

27. Imporl and Procurement-

(l) A Unil or Developer may import or procure from the Domestic Tariff Area without

pdymenl of duty, taxes or cess or procure from Domestic Tariff Area after availing

export enlitlements or procure from other Unils in the same or other Special Economic

Zone or.from Exporl Oriented Unit or Sofrware Technologt Park unit or Electronic

Hardware Technologt Park Unit or Biolechnologt Park Unit, all types of goods,

including capital goods (new or second hand), rqw materials, semi-./inished goods,

(including semi-finished Jewellery) componenl, consumables, spares goods and moterials

for making capital goods required for authorized operalions except prohibited ilems

under lhe Import Trade Control (Harmonized System) Classifications of Export and

Import llems:

Rule 34 of SEZ Rules, 2006

"34. Utilization of goods-

The goods admitled into a Special Economic Zone shall be used by the Unit or the

Developer only for carrying out lhe authorized operations but if the goods admitted are

ulilixed for purposes other than for lhe authorized operalions or if the Unit or

Developer fails to account for the goods as provided under these rules, duty shall be

chargeable on such goods as if these goods have been clearedfor home consumplion

Provided that in case a Unit is unable to utilize the goods imported or procured from

Domeslic Tariff Area, it may export lhe goods or sell the sdme lo other Unit or lo an

Exporl Oriented Unit or Electronic Hardware Technologt Park Unit or Softuvare

Technologt Park Unir or Biolechnologt Park Unit, without payment of duty, or dispose

off the same in the Domestic Tariff Area on pdyment of applicable duties on the basi.t of

an import licence submitted by the Domeslic Tariff Area buyer, wherever applicable".

G Rule 47 of SEZ Rules, 2006

"47. Sales in Domestic Tariff Area-

(l) A Unit may sell goods and services including rejects or wastes or scraps or remnanls

or broken diamonds or by-products arising during the manufacturing process or in

connection therewilh, in the Domestic Tariff Area on payment of customs duties under

section 30, subject to lhe following conditions, namely:

(a) Domestic Tariff Area sale under sub-rule (l), of goods manufactured by a Unit shall

be on submission of import licence, as applicable to the import of similar pioods into

India, under the provisions of the Foreign Trade Policy:

F
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(4) Valualion and assessmenl oJlhe goods cleared into Domeslic Tariff Area shall be

made in accordance with Customs Act and rules made thereunder."

5.1. From the above cited provisions of SEZ Act and Rules, it appeared that the benefit of

exemptions from the payment of taxes, duties or cess under all enactments specified in the First

Schedule are applicable/available to anylall goods or services supplied or provided to the SEZ

Developer or SEZ Unit only if such goods/services are meant to carry on/are utilized in the

Authorized Operations by the Developer or Unit in the SEZ and subject to such terms, conditions

and limitations, as may be prescribed. whereas, in the instant case the goods got destroyed and

were not utilized for the intended purpose (authorized operations and export), for which they

were procured duty free.

5.2. It also appeared that the Noticee had procured Duty-free goods indigenously by availing

the benefit of tax exemptions and in terms of provisions of Rule 34 of the SEZ Rules, 2006, but

as in this case, if the goods procured for their SEZ Unit are utilized for purposes other than for

the authorized operations or if the Unit or Developer fails to account for the goods as provided

under Rule 22 of sEZ Rules, 2006, the duty shall be chargeable on such goods as if these goods

had been cleared for home consumption. Further, as per Rule 47 of SEZ Rules, 2006, Valuation

and Assessment of the goods cleared into Domestic Tariff Area shall be made in accordance with

Customs Act, 1962 and Rules made thereunder.

5.3. Being an SEZ Unit, the Noticee was legally bound by the provisions of Rde 22, 25, 27 '

and 34 of the SEZ Rules, 2006 in respect of the goods procured Duty-free under the provisions

of Section 7 and 26 of SEZ Act, 2005. It appeared that the Noticee had failed to utilize the

aforesaid goods in their Unit for Authorized Operations and failed to follow the prescribed

procedure as provided in Rule 22(2) and Rule 34 of the sEZ Rules, 2006. As the goods procured

duty free and bumt/destroyed in the fire incidents had neither been utilized in 'Authorized

Operations' nor had been accounted for in the manner prescribed in Rule 22(2) read with Rule

25 of SEZ Rules, 2006, resulting in contravention of the aforesaid provisions of the sEZ Act

2005 and SEZ Rules,2006. The Noticee, therefore, appeared liabte to pay an amount equal to

duty forgone on the aforesaid goods bumVdestroyed in the fire incidents along with interest at

the rate as specified in the Notification of the Govemment of India, Ministry of Finance

(Depa(menr of Revenue) issued under Section 28AA of the Customs Act, 1962, on the said duty

from the date of duty-free imporVprocurement of the said goods till the date of payment of such

duty.

S.4. The Noticee submitted details of damaged/lost goods on 08.03.2022 and 10.03.2022 aftet

rigorous persuasion. Since the goods imported/procured duty-free valued at Rs.28,20,28,2131-

involving customs Duty of Rs. 8,11,12,992! got burnt/destroyed in the fire incidents, it

appeared the Noticee was liable to pay the duty amount of Rs. 8,11,12,992l- equal to duty

I);t!,., !l rII r7
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leviable on such goods under Section 26 of the SEZ Act, 2005 and Section 28( I ) of the customs

Act, 1962 read with Rules 22, 25,27,34 and Rule 47 of the SEZ Rules, 2006, since the

imported/indigenous goods procured duty free had not been utilized for Authorized Operations

due to fire incidents at the plant. It appeared that the Noticee was also liable to pay interest at a

rate as notified by Govemment of India, Ministry of Finance (Department of Revenue) under

section 28AA of rhe customs Act, 1962 on the said Duty from the date of Duty-free import ol

the said goods till the date of payment of such duty. It also appeared that the imported/

indigenous Capital Goods/ Semi-Finished Goods/ Raw Materials procured duty-free were not

used for intended purpose for which the exemption from payment of Duty was claimed and

availed and therefore, the said goods were liable for confiscation under Section I l1(o) of the

Customs Act, 1962

6. The break-up of total Duty on Capital Goods and Consumables, Raw Materials and

Semi-Finished Goods, destroyed in the fire incidents on 03.06.2020 and 22.08.2020 is as

indicated in the Table below : (as given by the Specified Officer, Dahej SEZ)

Table-6

Break Up Of Duty Foregone

Therefore, it appeared that the total amount of duty involved in the goods bumt/destroyed in the

fire incidents came to Rs.8,11,12,992l- (Rupees Eight Crore Eleven Lakhs Twelve Thousand

Nine Hundred and Ninety Two OnlY).

7. The Noticee had failed to produce copies of Insurance Survey Report and FSL Report

ascertaining the exact cause of the fire incidents. They had also failed to produce any other

corroborative evidences regarding natural cause of the fire incidents. Thus, it appeared that the

fire incidents were caused because of human error and because the Noticee failed to undertake

the required safety measures in the licensed premises ofthe Developer'

E. It appeared that being an SEZ Unit, the Noticee was under statutory obligations laid

down under various Notifications/Circulars and LUT etc., which were required to be fulfilled by

them. Since, the Noticee, failed to fulfill such statutory obligations and violated the foregoing

provisions, they rendered themselves liable for payment of Customs Duty on such goods along

with Interest and consequential Penalty under the relevant provisions ofthe Customs Acf, 1962.

Further, the failure to pay such Duty, Interest and Penalty by them, rendered the Bond-cum -
Legal Undertaking executed by them, liable to be enforced/invoked.

I'.rgc l1l ol'2 7
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8.1. It appeared that the Noticee had contravened the following provisions:

a) Conditions of the Bond-cum Legal-Undertaking in Form H executed by them fiom time

to time, in as much as they failed to observe all the provisions of customs Act, 1962,IGST Act,

2017, Central Excise Act, 1944 and the Rules and Regulations made thereunder in respect of

procurement of goods.

b) Section 7 and Section 26 of SEZ Act, 2005, in as much as the said Noticee did not

comply with the prescribed terms, conditions and limitations of the Act which allowed them to

avail exemption from payment ofduties and/or cess.

c) Provisions contained in Rule 22, 25,27 of SEZ Rules, 2006 read with Rule 34 and 47 of

the SEZ Rules, 2006, which provides for exemption from duty on goods imported into, or

services provided in a Special Economic Zone or a Unit, to carry on the authorized operations by

the Developer or entrepreneur, by faiting to utilize such goods and/or services to carry on the

authorized operations.

8.2. The Noticee appeared to have conEavened the above provisions and for all such acts of

omission /commission on their part, they appeared to have committed an offence of a nature as

described under Section ll2 of the Customs Act, 1962 and thereby rendered themselves liable

for penalty under Section 112 (a) (ii) of the Customs Acr, 1962.

8.3. A hearing for Pre-notice consultation was fixed by the undersigned on 04.05.2022,

wherein Shri Hari V Nair, Assistant General Manager (Commercial) appeared on behalf of the

Noticee and gave their written submission dated 29.04.2022, wherein it was submitted that

destruction of goods in a Unit in incidents/fire is not a case where such goods could be

considered to have been utilized for any purpose other than the authorized operations; that the

goods destroyed in fire in a SEZ Unit cannot be considered to be a case where the goods were

not accounted for; that all the goods destroyed in the fire incident that took place on 3'd June,

2O2O were recorded in their books of accounts, registers and ERP system; that they had also

given the details ofsuch goods destroyed in fire to various authorities and agencies, including the

Specified Officer in charge of Dahej SEZ; that the exemption from payment of customs duties

while procuring the goods in question had been legally and lawfully allowed to them and there

was no breach or contravention ofany ofthe provisions subject to which exemption was granted;

that theirs is not a case where customs duties on goods destroyed in fire/accident were not levied

or not paid or short levied or short paid, or erroneously refunded, since the duties leviable on

such goods were forgone in view of the scheme of Section 26 of SEZ Act, 2005; that the

exemption allowed under Section 26 of the SEZ Act, 2005 can be withdrawn only when there

was a contravention or breach of any of the provisions of SEZ Act or Rules framed thereunder;

that in their case there was no breach or confavention ofany ofthe provisions of the SEZ Act or

the Rules made thereunder in respect of the goods which had been destroyed in the fire.

8.4. The submissions of the Noticee did not appear to be legally justifiable in as much as

the exemptions granted to SEZ Unit are not admissible in terms of the provisions of Rule 25 of
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the SEZ Rules, 2006, if the impugned goods are not used. It is pertinent to note that Rule 25 of

the SEZ Rules, 2006 unequivocally stipulates that in the event of non-utilization of impugned

goods the exemptions will not be admissible and the Noticee is required to pay back an amount

equal to the exemptions and concessions availed.

E.5. Accordingly, SCN was issued to the Noticee bearing F.NO. VIIV10-12/Cus/SCN/T/2022

dated 18.05.2022 calling them to show cause to the Commissioner of Customs, Custom House,

Near Akashwani, Navrangpura, Ahmedabad-380009, as to why;

(i) the Customs Duty amounting to Rs.8,l1'12,992l- (Rupees Eight Crores Eleven Lakhs

Twelve Thousand Nine Hundred and Ninety Two Onty) equal to duty

leviable/forgone on the goods bumt/destroyed in the fire incidents, should not be

demanded and recovered from them under Section 26 of the SEZ Act, 2005 and Section

28(l) of the Customs Act, 1962 read with Rules 22, 25,34 and 47 of the SEZ Rules,

2006.

(ii) interest at the appropriate rate on the total duty demanded at Sr. No. (i) above should not

be demanded and recovered from them under Section 28AA of the Customs Act, 1962.

(iii) the imported/indigenous Raw Materials/Semi-Finished Goods/Capital Goods &

Consumables procured duty-free for use in authorized operations and which appear to

have not been used for the authorized operations should not be held liable for

confiscation under Section 111(o) of the customs Act, 1962 read with conditions of

Bond-cum-Legal Undenaking executed in terms of Rule 22 of the SEZ Rules, 2006 as

amended liom time-to time.

(iv) penalty should not be imposed upon them under Section 1l2(aXii) of the Customs Act,

1962.

(v) bond-cum-legal Undertaking in Form H fumished by the Noticee should not be enforced

towards recovery of the aforementioned liabilities.

DEFENCE REPLY :

9. The Noticee, vide letter dated 22.06.2022, submitted their reply to the Show Cause

Notice. In their reply, they denied all the charges levelled against them. They submitted:

F that their insurance policy was covered for duties and taxes, however they had not

claimed duties and taxes while filing the insurance claim.

) that the information regarding cause of fire was prima-facie and detailed FSL and

investigation reports are placed before the authorities, the final repo is awaited; that the

Dahej SEZ officers visited the accident site for panchnama and found that the Boiler was

intact and in immaculate condition.

) that destruction of goods in a unit in an accident/fire is not a case where such goods

could be considered to have been utilized for any purpose other than the authorized

i'}rrtt l1 rrl -ll



F.No.: VIIVl 0- I 2/Cus/SCNlT12022

operations; the goods destroyed in fire in a SEZ unit cannot be considered to be a case

where the goods were not accounted for.

F that damage to building does not involve any tax consequences and hence the same

should be dropped ; that the plant & machinery was commissioned on 9s September,

2017 and hence value of capital goods shall be considered on depreciated value.

) that they had complied with all the terms, conditions and limitations laid down in Section

7 of SEZ Act, 2005 and provisions of the Rules were also complied with .

) that the exemption allowed under Section 26 of the SEZ Act, can be withdrawn only

when there was a contravention or breach of any of the provisions of the SEZ Act or

Rules framed thereunder; that in their case there was no such breach or contravention of

any ofthe provisions ofthe SEZ Act or the Rules made thereunder.

D Rule 27 of the SEZ Rutes,2006 allows a unit or developer to import or procure from the

Domestic Tariff Area without payment of duty, taxes etc. The goods which had been

destroyed in the fire accident were required for the authorized operations and therefore

procurement of all such goods duty free was in accordance with Rule 27 of SEZ Rules,

2006.

) Rule 25 ofthe SEZ Rules, 2006 provides that where the entrepreneur or Developer does

not utilize the goods or services on which exemptions have been availed, the

entrepreneur or developer shall refund an amount equal to the benefits of exemptions,

drawaback, cess and concessions availed. In support of their submission, the Noticee

placed reliance on the decision of the Hon'be Tribunal in the case of M/s. Satguru

Polyfab Pvt. Ltd. Vs CC, Kandla (2011 (267') ELT 273 (Tri.-Ahmd) and M/s. Jindal

International Vs CC, Kandla (2013 (290) ELT 729 (Tri.-Ahmd) in their defence

wherein it has been held that goods destroyed in a fire in a Unit was not a case where the

entrepreneur had utilized the goods for any purpose other than the authorized operations.

F Rule 34 of the SEZ Rules, 2006 provides that if goods admitted into a SEZ are utilized

for purposes other than Authorized Operations or if SEZ unit fails to account for such

goods, Customs Duty shall be chargeable on goods as if such goods have been cleared

for home consumption.

F that they maintained proper records and accounts in respect of description, quantity, unit

and value of the goods procured duty free; that the expression "accounl .for" is not

defined in the statute, but its meaning in the New Oxford Dictionary slales " qive q

satisfactory record of (something, typically money, that one is responsible for), provide

or serve as a satisfactory explanation or reason for".
D Rule 47 of the SEZ Rules, 2006 provides for sale of goods and services in DTA on

payment of duty was not applicable in their case as the goods had been destroyed and

those goods were not sold in the DTA, therefore Rule 47 was not applicable in their

case.

> In terms of Rule 22 of the SEZ Rules, M/s. Yashashvi Rasayan Ltd., had maintained

proper and regular records and accounts in respect ofdescription, quantity, unit and value

of the goods procured duty free and balance in stock. Therefore, the conditions of proper
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utilization and accountal of the material procured Duty free prescribed under Rule 22 of

the SEZ Rules had not been violated as alleged in the Show Cause Notice

D that goods brought into their unit availing exemption from customs duties could be held

tiable for confiscation under Section I I l(o) of the Act only if the goods were used for

any other purpose; Section 1'l l(o) of the Customs Act was invoked wrongly as the goods

were not physically available for confiscation. Confiscation or deemed confiscation of

such goods and materials can never be ordered. In support of their submission the

Noticee placed reliance on the decision of the Hon'ble High Court in the case of M/s.

Manjula Showa Lrtl. -2008 (227) ELT 330 which held that goods cannot be confiscated

nor could any redemption fine be imposed when there was no seizure of any goods'

Reliance was also place on the case of M/s. Shiv Kripa Ispat Pvt. Ltd. -2009 (235)

ELT 623

) that Penalties under Section 1144 and 112 (a) (ii) of the Customs Act were not

appticabte in their case. They relied on the decision ofthe Hon'ble Supreme Cou( in the

case of M/s Hindustan steel Limited reported in 1978 ELT (J159) wherein it was

held that penalty should not imposed merely because it is lawful to do so.

F that the information regarding cause of fire shared with the Specified Officer was prima-

facie and without any scientific supporting.

F that when goods were already destroyed in fire they could not be removed for home

consumption vide Section 768 of Customs Act, 1962 relating to Special Economic Zone

all the provisions of other chapters ofthe Act are also applicable and therefore remission

under Section 23 should have been granted.

D that SEZ premises can be considered as bonded warehouse premises and goods kept in

the warehouse cannot be considered to have been cleared for home consumption and

hence duty cannot be demanded.

> that they relied on the decision of the

Hon'ble Supreme court of India in the case of M/s. Jalyan udyog reported in 1993

(68) ELT 9 (SC)-, relevant extract of which is reproduced below :

" Para 7.I ft) of rhe foreign trade policy vide which the goods going into the SEZ and

from DTA should be treated as deemed export and goods coming from sEZ into DTA

shall be lrealed as imporl. The deemed slatus cannot be ignored for the purpose of

demanding duty".

F that they relied on the decision of the Hon'ble Supreme Court of India in the case of M/s.

Canon India Private Limited vs. Commissioner of customs reported at 202i (3) TMI

384 which ordered that'the nature of the power to recover the duty not paid or short paid

after the goods have been assessed and cleared for import is broadly a power to review

the earlier decision of assessment. Such power in not inherent in any authority'

> that they also placed reliance on the Order-ln-Original No. AHM-CUSTM-000-COM-

005-19-20 dated 28.06.2019 issued by the Principal Commissioner of Customs,

Ahmedabad in the case of M/s. Meghmani Organics Limited in which show cause
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notice was issued demanding duties on goods lost in the fire and Principal Commissioner

dropped the show cause notice.

) that the show cause notice was hit by limitation as the show cause notice was to be issued

within one year of the time of seizure.

PERSONAL HEARING:

10. Personal hearing in the instant case was held on 17.08.2022. Shd Hari V Nair, Assistant

General Manager (Commercial) attended the hearing on behalf of the Noticee on the appointed

date. He submitted that the goods have been destroyed and hence duty is not demandable as per

various judgments pronounced; that the fire was not man-made and hence, no duty is payable nor

penalty is imposable and requested to drop the proceedings. He further reiterated the submissions

made in their written repty dated 22.06.2022 and also fumished additional submissions in the

form of letter dated 16.08.2022 wherein their main contentions are as under :

) that their R & D team has made efforts to trace out the chemical reactions between the

chemicals Dimethyl Sulphate and Nitric Acid through Google.

) that due to the cyclonic condition prevailing on 03.06.2020 due to'Nisarg' cyclone the

static electricity in the atmosphere might have caused the fire.

DISCUSSION AND FINDINGS:

11. I have carefully gone through the SCN, the defense reply, submissions made during the

course of Personal Hearing and other documents available on record.

f1.1. I find that the Noticee is an SEZ unit at Dahej SEZ. They have been granted permission

to establish a unit and carry out commercial production in Dahej SEZ at Taluka-Vagra, District

Bharuch, vide LOA No. Dahej-SEZ/lll009/2014-15 dated 27.01.2015, as amended and extended

from time to time, in terms of Rule l9(4) of SEZ Rules, 2006, for undertaking Authorized

Operations viz. manufacture of products viz. i) Di-Chloro Phenol ii) Dichloro Salicylic Acid iii)

Dicamba iv) Dichloro Anline falling under CTH 29 and 38 of ITC(HS).

11.2. I find that there were fire incidents in the factory premises of the Noticee situated at Plot

No. Z/96-E, Dahej SEZ-II, Taluka-Vagr4 on 03.06.2020 and 22.08.2020, which were duly

intimated to the Specified Officer, Dahej SEZ, by e-mail.

11.3. From the details submitted by the Noticee, I find that Capital Goods, Raw Materials and

Semi-Finished Goods valued al Rs.28,20,28,213/- were ascertained to have been destroyed

during the fire incidents, involving customs duty of Rs. 8,11,12,9921 . As is evident from the

SCN, the said duty of Rs.81 1,12,992l- is equal to Duty forgone on the goods bumV destroyed in

the fire incidents on 03.06.2020 and 22.08.2020, which has been demanded since the Noticee

failed to utilize the said goods for Authorized Operations and failed to account for the said goods

as prescribed under Rule 34 and Rule 22 of the SEZ Rules, 2006, respectively.
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11.4. The moot points to be decided in this case are as under:

(i) Whether the goods procured Duty-free by the Noticee, which were destroyed in the fire

incidents dated 03.06.2020 and 22.08.2020, have been used in Authorized Operations by

the SEZ Unit and have been accounted for in the manner prescribed in Rule 22(2) read

with Rule 25 of SEZ Rules, 2006 or otherwise.

(ii) Whether amount equal to duty foregone on the goods bumV destroyed in the fire

incidents on 03.06.2020 and 22.08.2020 are required to be recovered from the Noticee or

otherwise.

12. Before proceeding further, I would first like to highlight the relevant provisions of SEZ

Act and Rules applicable in this case to understand the legal position as under:

(i) As per Section 7 ol SEZ Acl, 2005, any goods or services exporled out of, or

imported into, or procured from the Domestic Tariff Area by a unil in a SEZ shall

be exempl from the payment of tuxes, duties or cess under all enactments

specified in the First Schedule.

(ii) Rule 22 of the SEZ Rules, 2006 specifies the terms and condirions for availing

exemptions. As per sub rule (2) of Rule 22 every unil and Developer shall

maintain proper accounts, financial year-wise, and such accounls which should

clearly indicate in value terms the goods imported or procured from Domestic

Tariff Area, consumption or ulilization of goods, production of goods, including

by-producls, wasle or scrap or remnants, disposal of goods manulactured or

produced, by way of exports, sales or supplies in the domestic toriff area or

lransfer lo Special Economic Zone or Export Orienled Unit or Electronic

Hardware Technologt Park or Software Technologt Park Units or Bio-

technolop Park Unit, as the case may be, and balance in slock.

(iii) Rule 25 oJ SEZ Rules, 2006 specifies that where an entrepreneur or Developer

does not utilize the goods or services on which exemptions, drawbacks, cess and

concessions have been availed for the authorized operations or unable to duly

account for the same, the entrepreneur or the Developer, as lhe case may be,

shall refund an amount equal lo the benefils of exemptions, drawback, cess and

concessions availed.

(iv)As per Seclion 26 of SEZ Acl, 2005, exemption from any dury of customs under

the Customs Act, 1962 (52 of 1962) or the Customs TariffAcr,l9T5 (51 of 1975)

on goods imported into, or services provided in, a SEZ or a Unit and any duly of

excise, under the Cehlral Excise Acl, 1944 or the Central Excise Tariff Act, 1985

(5 of 1986) or any other law for the time being in force, is granted on goods

brought from Domestic Tariff Area to a SEZ or Unit, to carry on the aulhorized

operation by the developer or entrepreneur subject to observance to procedure

prescribed in the seclion.
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(v) Rute 27 of SEZ Rutes, 2006 specifes that the unit may imporl or procurc from

Domestir Tariff Area wilhoul paymenl of duly, t@ces or cess, oll types of goods

required for authorized operations except prohibited items.

(vi)Rule 34 oJ SEZ Rules,2006 specifies that the goods odmitted in SEZ shall be

used by the unit for carrying out the authorized operations

(vii)Rule 47 of SEZ Rules, 2006 specifies that a Unit may sell goods and services, in

the Domestic Tarif Area on payment of cusloms duties under seclion 30, subiect to

the Jollowing conditions, namely:

(4) Valuation and assessment of the goods cleared into Domestic Tariff Area shall be

made in accordance wilh Cusloms Act ond rules made lhereunder. "

13. I find that the Noticee has contested the demand on the grounds that destruction of the

goods in fire is not a case where such goods could be considered to have been utilized for

purposes other than the Authorized Operations and the goods destroyed in a fire in an SEZ unit

cannot be considered to be a case where the goods were not accounted for. Reliance was placed

upon the following decisions:

(1) In case of M/s Satguru Polyfab Pvt. Ltd Vs CC, Kandla reported in 20ll(267)ELT

273 (Tri.-Ahmd) and

(2) In case of M/s Jindal International Vs CC, Kandla reported in 2013(290) ELT 729

(Tri.-Ahmd).

13,1. Before examining the applicability of the arguments of the Noticee and case laws cited by

them, I would like to mention that SEZ units have been granted special privileges such as

exemption from Duty of Customs on imported goods, exemption from Central Excise Duty on

goods which are brought into SEZ from DTA, exemption from Service Tax on the services

received by them, etc. The rationale to advance such privileges is forthcoming from the

provisions of Section 5 ofthe SEZ Act,2005 which reads as under:

The Cenlral Government, while nolifuing any area as a Special Economic Zone or an

additional area to be included in the Special Economic Zone and discharging its

functions under lhis Act, shall be guided by the following, namely:

(a) generationofadditionaleconomicdctivity;

(b) promolion of exporls of goods and services;

@ promotion of investment from domeslic andforeign sources:

(d) crealion of employment opportunilies:

(e) development of infrastructure facilities; and

A maintenance of sovereignty and inlegrity of India, lhe security ofthe State

ond friendly relations withforeign Sldtes.
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The above clearly indicates that one of the objectives behind the SEZ scheme ts

promotion of export of goods and services. Thus, export of goods or services by utilizing the

Duty-free goods/services procured either from indigenous or overseas market becomes an

integral part ofthe obligation cast upon the SEZ in lieu of the exemptions granted to them. It is a

well-accepted principle that privileges walk hand-in-hand with obligations/ responsibilities. This

phenomenon is well-explained by the 'two sided coin' principle. As each coin has two sides,

obligation/ responsibility is the other side of accrued privilege. In the event that the obligation

cast upon the SEZ unit is not fulfilled the entire rationale behind grant of exemptions is defeated.

13.2 In the instant case, it is not the case of the Noticee that the goods under consideration

have been used for the 'Authorised Operations' as defined under Section 2(c) of the SEZ Act,

2005. It is an undisputed fact that the goods under consideration have been destroyed and not

used for Authorised Operations viz. manufactue of taxable goods as listed in the Letter of

Approval (LoA). It is the argument of the Noticee that Duty cannot be demanded since it cannot

be said that the goods have been used for purposes other than Authorised Operations. The

important aspect to be noted here is that the antonym of the phrase 'used for Authorised

Operations' is not'used for purposes other than authorised purposes' . The linguistic principles

of construction indicate that the phrase 'used for Aulhorised Operallons' impose a dual condition

viz. l) the goods should inevitably be used and 2) the usage should be for Authorised

Operations. Thus, in the context of the statutory provisions, the act of 'non-usage' of the goods

also qualifies as the antonym ofthe phrase 'usedfor Authorised Operations'. It is nobody's case

that the goods under consideration have been used. In such circumstances, the provisions of Rule

25 ofthe SEZ Rules, 2006 come in play and the text of the same reads as under:

Where an entrepreneur or Developer does nol utilize the soods or services on which

exemptio ns. drawbacks, cess and concessi ons have been availed for lhe authorized

operotions or unable to duly account for the same, the entrepreneur or lhe Developer, as

the case may be, shall re nd an amounl eoual to the benefits of exemolions. drowback.

cess and concess ions availed withoul Dret udice to anv other aclion under lhe relevant

provisions of the customs Act, 1962, lhe Cusloms Tariff Act, 1975, the centraL Excise

Act, 1914, the Central Excise Tariff Act, 1985, [the Central Goods and Services Tax Act,

2017 (12 of 2017), Integroted Goods and Services Tax Act, 2017 (13 of 2017)' State

Goods and services Tax Acts, Llnion Territory Goods and services Tax Act, 2017 (ll of

2017) awt the Foreign Trade (Development and Regulation) Act, 1992 (22 of 1992)J and

the enactments specified in the First Schedule to the Act, as the case may be

The above statute amply demonstrates that in the event of non-utilisation of the goods for

Authorised operations, the amount equal to the exemption availed has to be paid back by the

SEZ unit. Application of the principles of linguistic construction, as discussed above, lead to the

inference that in cases where the goods have not been used at all, the question of usage of the

goods for Authorised Operations is absolutely ruled out. Thus, I do not find merit on the reliance
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placed by the Noticee in the case of M/s. Meghmani Organics Vs CC (AHM-CUSTM-000-

COM-005-19-20 dated 28.06.2019) and the arguments of the Noticee to the effect that demand

is not sustainable for the reason that the goods have not been used for purposes other than

Authorized Operations.

13.3. The exemption of Duty of Customs has been granted to SEZ unit in terms of the

provisions of Section 26 ofthe SEZ Act, 2005. The relevant text of which reads as under:

(1) u ect lo the ov$tons ection every Developer and the enlrepreneur

shall be entitled to the following exemPlions, drawbacks and concessions, namely:'

(a) exemption from any duty ofcustoms, under the Customs Acr, 1962 (52 of 1962) or

the Customs Tariff Act, 1975 (51of 1975) or any other law for the time being inforce, on

goods imporled into, or services provided in, a Special Economic Zone or a Unil, to

corrv on the authorised oDerdtions bv the Developer or entreDreneur

From a plain reading of the above provision of the SEZ Act, 2005 indicates that the

exemption has been granted subject to the condition that the imported goods are used to carry on

the Authorised Operations. In the instant case, the goods under consideration have not been used

for such 'Authorised Operations' i.e manufacture of taxable goods as listed in the LoA, in as

much as the goods have been destroyed. In such circumstances, the exemption availed by the

Noticee is required to be paid back in terms of the Rule 25 of the SEZ Rules, 2006 as discussed

al para 13.2 hereinabove. In other words, the exemption in respect of the goods under

consideration has to be relinquished which in turn implies that the duty, which was foregone at

the material time, has to be demanded in terms of the provisions of Section 28( I ) of the Customs

Act, 1962. Thus, I find that the Customs Duty amounting to Rs. 8,1'1,12,9921'is to be demanded

and recovered from the Noticee in terms of the provisions of Section 28( I ) of the Customs Act,

1962 read with the relevant provisions of SEZ Act and the rules made thereunder alongwith

interest in terms of the provisions of Section 28AA of the Customs Act, 1962.

13.4, As regards the case laws cited by the Noticee, it is observed that the ratio of the same is

not squarely applicable to the facts of the case at hand for the reasons as listed under:

M/s Satsuru Polvfab Pvt. Ltd Vs CC . Kandla renorted in 201 I (261\ELT 273 rt.-Ahmd)

The said case pertained to the period prior to inception of SEZ Rules, 2006 and the same

was decided in view of the provisions of SEZ Rules, 2003. The crux of the decision revolved

around the provisions of Rule 8 of the SEZ Rules, 2003 which reads as under:

In case o/ ulilization of goods admitted duly free in lhe special economic zone, fut

r than authorise rations or in case of failure in respecl of specialn?1 r,no.fe t.

economic zone unit or by the developer to duly account for the goods, such goods shall

lo
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The above statute referred to a situation where duty was chargeable on the goods used for

purposes orher than Authorised purposes. In the instant case, Rule 25 of the SEZ Rules, 2006

does not contain the phrase'used for purposes other than Authorised Operation'. Thus, the

provisions of Rule 25 of the SEZ Rules, 2006 and the provisions of Rule 8 of the SEZ Rules,

2003 are rrot. pari material and as such the analogy of the above case law would not be applicable

to the facts ofthe case on hand.

M/s Jindal In ternational Vs CC. Kandla reported in 2013 ?90\ELT 729 Tri.-Ahmd).

In the said case the provisions of Rule l2 of SEZ Rules, 2003 and Regulation 28 of SEZ

(Customs Procedure) Regulations, 2003 were under consideration as evident from the narration

at para 6 thereof. The said provisions dealt with the situation envisaging destruction of goods

after obtaining the permission of Assistant Commissioner of Customs which is not so in the case

at hand. SEZ Rules, 2003 and sEZ (Customs Procedure) Regulations, 2003 have since been

rescinded and the governing provisions in the case at hand are the SEZ Act, 2005 and SEZ

Rules,2006. Further, while rendering the said decision, heavy reliance was placed on the case

law of IWs Satguru Polyfab Pvt. Ltd v/s CC, Kandla reported in2011 (261)ELT 273 (Tri.'

Ahmd). Thus, the analogy of the said case law will not be applicable to the facts of the present

case.

13.5. Further, the sum and substance in all the above case laws, cited by the Noticee, is that the

goods under the respective cases were destroyed in circumstances beyond the control of the

appellants. It would not be out of context to quote the observations of the Hon'ble Supreme

court in the case of S. P. Chengal varaya Naidu as reported at AIR 1994 SC 853 wherein it

has been observed as under:

The courls of law are meant for imparting justice between the parties One who

comes lo lhe courl, must come wilh clean hands. L/'e are constrained to say lhat

more often lhan nol, process of the court is being abused. Property-grabbers, lax-

evaders, bank-loan-dodgers and other unscrupulous persons from all walks of life

find the court-process a convenient lever to retain the illegal-gains indeJinitely.

Ihe have no hesilalion to say lhal a Person, whose case is based on falsehood,

has no right to approach the courl. He can be summarily lhrohtn oul at dny

stuge of fie filigation.

In the instant case, the Noticee has failed to fumish cogent evidence to establish that the

destruction of goods under consideration was an Act of God peril despite having been accorded

ample opportunities. In such circumstances, the arguments are to be summarily rejected as

observed by the Hon'ble Supreme Court.

l)1111. l;) irj il



F.No. : VIII/l 0- 1 2/CuslSCNlT 12022

13.6. The Noticee vide their additional submission has come up with a theory of static

electricity in the atmosphere being the cause of fire and the subsequent explosion due to the

cyclonic condition prevailing on the day of the fire. The Noticee has submitted that the said

cyclonic condition was on account of 'Nisarg' cyclone hitting the Indian shore between 3'd June

2020 and 46 June 2020. This contention of the Noticee is not acceptable as 'Nisarg' cyclone

had lost its intensity while making the landfall near the Mumbai coast which is quite far away

from the location of the Noticee's Unit. Further the Noticee had submitted that their R&D team

is still searching (Googling) for the reaction between the chemicals Dimethyl Sulphate and Nitric

Acid being stored in their tanks .The argument does not appear to be acceptable as they are

supposed to be aware about the pros and cons ofthe hazardous chemical being handled by them

and this fact clearly indicates the lackadaisical approach of the Noticee while handling hazardous

chemicals and thereby exposing their negligence leading to the incidents

13.7. By failing to submit any documentary evidence to establish their innocence, and merely

denying the charges levelled against them without fumishing any cogent supporting evidence, I

find that the Noticee has not only failed to substantiate their argument but has also failed to co-

operate with the Departmental proceedings. Further, the onus of rebuttal ofthe charges made by

the Revenue lies on the person against whom the charges have been levelled. This principle has

been aptly explained in the case of M/s. Satish Mohan Agarwal reported at 2016 (336) ELT

562 (T) wherein it has been observed as under:

"Endctments like Customs Act, 1962 and Customs Tariff Act, 1975, are nol merely

taxing slalutes bul are also potent inslruments in the hands of lhe Govemmenl lo

safeguard interest of the economy. One of its measures is to prevent deceptive praclices

of undue claim of/iscal incentives. Evidence Act not being applicable to quasi-judicial

proceeding, preponderance of probability came to rescue of Revenue and Revenue was

not required to prove its case by mathematical precision. Exposing entire modus

operandi through allegations made in the show cause notice on the basis of evidence

gathered by Retenue against the appellant was sufficient opporlunity gronled for

rebuttal. Revenue discharged its onus of proof and burden of proof remained

u ntlisc ha r ge d by oppe llant."

Further, the Noticee in their submissions had contended that a Panchnama was drawn by the

Specified Officer after the incident on 03.06.2020. However, in support of the same the Noticee

has not submitted any copy of the Panchnama drawn. In order to ascertain the veracity of their

submission a letter was issued to the Specified Officer on 12.07 .2022. The Specified Officer

has denied the fact of drawing any Panchnama on or after the incident. Accordingly, the

contention ofthe Noticee of the Boiler not being involved in the incident is not supported by any

corroborative evidence. Therefore, from the facts on record and the Incidence Report dated

08.06.2020, wherein it was informed that the blast was caused due to Dimethyl Sulphate being

unloaded into Nitric Acid Storage Tank and Nific Acid being unloaded into Dimethyl Sulphate
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tank, it is clear that the blast had occuned due to negligence on the part of the Noticee and was

not an Act of God peril or accident as claimed by the Noticee.

13.8. The Noticee has contended that the nature of the power to recover the duty not paid oI

short paid after the goods have been assessed and cleared for import is broadly a power to review

the earlier decision of assessment and such power cannot be exercised by any other authority'

They have placed reliance on the case law of M/s. Canon India Private Limited Vs

Commissioner of Customs reported al2O2l (3) TMI 384. In the instant case, the assessment has

been undertaken by the Customs officers and also the power to review the earlier decision has

been exercised by the Customs officers. Thus, it is not a case where the power to review the

earlier decision has been exercised by other officers. The case law of M/s. Canon India Private

Limited Vs Commissioner of Customs reported at 2021 (3) TMI 384 dealt with a situation

where such power to review the earlier decision has been exercised by the DRI officers. The

facts of the case at hand do not envisage such a situation and as such the analogy of the said case

law is not applicable to the facts of the present case.

13.9. The Noticee has advanced the plea that for the purpose of computation of Duty in respect

of capital goods, the depreciated value of the same ought to be considered. In this regard, it is to

mention that Rule 25 of the SEZ Rules does not make any provision for computing the Duty

liability on depreciated value. The provisions of the said Rule are explicitty clear to the effect

that an amount equivalent to the duty foregone is to be refunded by the Noticee in case of non-

utilisation of the goods for the specified purpose. In the instant case, the discussions hereinabove

amply demonstrate the fact that the impugned goods have not been used and such a situation is

covered by the phrase .not used for the specified purposes' and therefore the amount of

demand in terms of the provisions of Rute 25 of the SEZ Rules, 2006 will be the amount

equivalent to the duty foregone. Accordingly, I frnd no merit in the argument of the Noticee and

hold that the amount of demand has been correctly computed.

14. I find that the Noticee was legally bound to follow the provisions of Rule 22, 25' 27 & 34

of SEZ Rutes, 2006 in respect of the goods procured Duty-free under the provisions of Section

26 of SEZ Act, 2005. However, as discussed in the paras supra, the Noticee failed to utilize the

aforesaid goods for Authorized Operation's and failed to follow the prescribed procedures as

provided in Rule 22(2) and Rule 34 of the SEZ Rutes,2006. The semi-finished goods destroyed

in the fire, which contained inputs procured Duty-free would also entail duty liability, in as much

as the destruction of such semi-finished goods would be deemed to amount to non-

utilization/non-accountal of Duty-free inputs for Authorized Operations. Hence, I find the duty

foregone on inputs which are contained in semi-finished goods, destroyed in the fire, are

recoverable from the Noticee as the goods procured Duty-free (including goods contained in

semi-finished goods) were destroyed in the fire incident, and have neither been utilized in

Authorized Operations nor have been accounted for in the manner prescribed in Rule 22(2) read

with Rule 25 of SEZ Rules. 2006.
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15. Accordingly, I find that Noticee has contravened the provisions of Section 26(1) of SEZ

Act, 2005 read with Rule 27 of the SEZ Rules, 2006 in as much as they have failed to utilize the

goods procured Duty-free in Authorized Operations; Section 26(2) of the SEZ Act, 2005 and

Rule 22 of SEZ Rules, 2006 in as much as they have failed to follow terms and conditions

prescribed for duty free procurement of goods.

BOND-CUM-LEGAL UNDERTAKING:

16. The Noticee, in terms of Rule 22 of the SEZ Rules,2006 had executed Bond-cum-Legal

Undenaking in Form H, whereby they had undertaken for proper utilization and accountal of

goods procured Duty-free and to pay duty, interest, penalty etc. in case of violation of any of the

conditions mentioned therein. I find that by not ensuring proper safeguard of the goods

imported/procured Duty free, the Noticee has breached the said Bond-cum-Legal Undertaking

and made themselves liable for payment of applicable duties on goods, which were

burnt/destroyed in the fire incidents and hence, the same were not utilized for Authorized

Operations and were not accounted for in terms of SEZ Rules, 2006. Therefore, I find that the

Noticee is liable to pay an amount equal to Duty foregone on the aforesaid goods

bumt/destroyed in the fire incidents alongwith interest in terms of the provisions of Section

28AA of the Customs Act, 1962 from the date of duty free import/procurement of the said goods

till the date of payment of such duty. In view of the above, I find that dues such as duty, interest

and penalty etc. can be recovered by enforcing the Bond executed by them.

REMISSION:

17. The Noticee, vide their submissions, has requested for remission of Customs Duty on the

said goods on account ofthe fire incident. Section 23(l) ofthe Customs Act, 1962 provides for

remission of Duty in case any imported goods are lost (otherwise than as a result of pilferage) or

destroyed, at any time before clearance for home consumption. In the instant case, the goods

have already been assessed and cleared for home consumption. In other words, the event of loss

of goods has occurred after the event of clearance for home consumption and as such the

provisions of Section 23(1) would not be applicable to the facts ofthe case at hand. Hence, the

plea for remission of Customs Duty is not maintainable.

CONFISCATION OF THE GOODS and REDEMPTION FINE:

18. The SCN has proposed confiscation of the imported /indigenous Capital Goods/Semi-

Finished Goods/Raw Materials procured Duty-free, under Section I I l(o) of the Customs Act,

1962.

The Noticee has submitted that in the instant case the goods are already destroyed due to the

fire incidents and not available for confiscation. Confiscation ofsuch goods can never be ordered

nor any redemption fine be imposed where there was no seizure of any goods. The Noticee relied

upon the following case laws in support oftheir contention.
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NUs. Shiv Kripa Ispat Pvt. Ltd., Vs CC Nashik [2009 (235)ELT 632]

M/s. Munjal Showa Ltd', Vs CC Faridabad reported in 2008 (227) ELT 330'

M/s. Hindustan Steel Limited Vs State of Orissa U978 ELT J159)

M/s. Jalyan Udyog Vs Union of India reported in f 993 (68) ELT 9(S'C')

In the instant case, the goods when imported were exempted by virtue of Section 26 ofthe sEZ

Act, 2005 and were subjected to fulfilment of use for the specific purpose as stipulated in sEZ

Act and Rules made thereunder. However, as discussed in the paras above, the Noticee has failed

to use the goods for the specified purposes for which they were exempted. The relevant text of

the Section 111(o) of the customs Acl, 1962 and Section 26 of the SEZ Act are reproduced

under:

Section I l1(o) of the Customs Act,1962

The following goods brought.from a place outside India shall be liable to conftscation:

(a) ---
(b) _
(o) any goods exempted, subiect to any condition, from duty or any

prohibition in respecl of the import thereof under lhis Act or any other

law for the time being in force, in respect ol which the condition is not

observed unless the non'observance of the condilion was sanctioned by

the proPer ofJicer;

Seclion 26 in The Special Economic Zones Acl, 2005

26. Exemplions, drawbacks and concessions to every Developer and entrepreneur'-

A Sibiect to the provisions ofsub-section (2), every Developer and the entrepreneur

tnoT b, ,ntitl"d to the following exemptions, drawbacl<s and concessions, namely:-

b) exemption rtom any duty ofcustoms, under the Cusloms Act, 1962 (52 of 1962) or

iu Curto^r'Tariff Act, 1975 (51 of 1975) or any other law for the time being inforce, on

goods imported into, or seryice provided in, a Special Economic Zone or a Unit, to carry

on the authorised operalions by the Developer or enftepreneur;

Since, the Noticee has violated and not fulfrlled the conditions of Section 26 of the SEZ

Act, 2005, I find the said goods are liable to confiscation in terms of the provisions of Section

111(o) of the Customs Act, 1962.

However, the goods are not physically avaitable for confiscation and in such casqs

Redemption Fine is imposable in light of the judgment in the case of M/s visteon Automotive

systems lndia Ltd. reported at 2018 (009) GSTL 0142 (Mad) wherein the Hon'ble High court

of Madras has observed as under:

The penalty directed against the importer under section t l2 and the fine payable under

section 125 operare in two different fields. The fine under section 125 is in lieu of

confiscation of the goods. The paymenl of fne fottowed up by payment of duly and other

charges leviable, as per sub-sec(ion (2) of section 125, fetches relieffor the goods from

getting confiscaled, By subjecting the goods to pdyment of duty and other charges, the

improper ond iftegular imporlation is sought to be regularised, whereas, by subiecting

the goods to payment of fine under sub-section (l) of Section 125, the goods are saved
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from getting confiscaled. Hence, lhe availability of the goods is nol necessary lor
imposing the redemption fine. The opening words of Section I 25, "Whenever

confiscation of any goods is authorised by this Act ....", brings out the poinl clearly The

power to impose redemption Jine springs from the authorisation of conrtscation of good:

provided for under Secfion I I I of the Act. lYhen once power of authorisation for
confrscalion oJ goods gels traced lo the said Section IIl of the Acl, we are of lhe

opinion that the physical availability of goods is not so much relevant. The redemption

Jine is in fact to qvoid such consequences flowing from Seclion I I I only. Hence, the

paymenl of redemption fine saves lhe goods from getling confiscated. Hence. their

phvsical availabititv does not have anv siqniJicance for imposition of redemption Jine

under Section 125 of the Act. We accordingly answer question No. (iii).

Thus the analogy of the case laws cited by the Noticee will not be applicable to the facts of

the present case. Therefore, I hold that Redemption Fine is imposable in the instant case

under Section 125(l) of the Customs Act, 1962.

PENALTY:

19. It is on record that the goods have not been used in Authorized Operations of the SEZ

unit. Due to contravention of the aforesaid provisions of law, the goods can be treated as

improperly imported/procured by the Noticee and such an act on their part constitutes the

offence as described under Section I 12 of the Customs Act, 1962. Therefore, the Noticee has

rendered themselves liable for penalty under Section 112 of the Customs Acl, 1962. I hold that

penalty is imposable on the Noticee under Section I l2 of the Customs Act, 1962.

TIME.BAR:

20. The Noticee has contended that the Show Cause Notice was hit by limitation as the SCN had

to be issued within one year time ofthe seizure.

I find that the Show Cause Notice was issued under Section 28(1) ofthe Customs, Act, 1962.

The same is reproduced hereunder for ease of reference.

SECTION 28. s0 
JRecovery olst [duties not levied or nol paid or short-levied or shorl-

paidl or erroneousty refunded. - (1) Where ory s2 
Jduty hrt not been levied or not paid or

shorl-levied or short-paidJ or eruoneously refunded, or any interest payable has not been

paid, part-paid or etoneously refunded, for any reason other than lhe reasons of

collusion or any wilful mis-stalemenl or suppression offacts,-

d the proper ollicer shall, within s3 
[two yearsJ from the relevant dale, sente notice on

lhe peson chargeable wilh the duty or interest which has nol been so levied st 
[or

paidl or which has been shorl-levied or short-paid or lo whom the refund has

erroneously been made, requiring him to show cause why he shoultl nol pay lhe
amount specifted in the notice;

Thus having a clear picture of the legal position, we may now address the issue at hand. The fire

incidents had occurred in the premises of the Noticee on 03.06.2020 and 22.08.2020 and the Show
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Cause Notice was issued on 18.05.2022 demanding Customs duty foregone on the goods destroyed in

the fire incidents. In view of above, the Show Cause Notice dated 18.05 2022 issued by the

undersigned is in no way barred by limitation. Accordingly, I do not find any justification in

considering the submission ofthe Noticee that notice is baned by time.

21. Accordingly, I pass the following order:

ORDER

(i) I confirm demand of Customs Duty of Rs' 8,11,12,992l- (Rupees Eight

Crore Eleven Lakhs Twelve Thousand Nine Hundred Ninety Two only) (including

cesses) [As detailed in Annexure- B to the SCN] equal to duty leviable/foregone on the

goods bumt/ Iost/ destroyed in the fire incidents under Section 26 of the SEZ Act,2005

and Section 28(l ) of the Customs Act,1962 read with Rule 22, 25, 27 , 34 and 47 of the

SEZ Rules. 2006 and order to recover the same fiom them under Section 26 of the SEZ

Act, 2005 and Section 28( I ) of the Customs Ac1,1962 read with Rule 22, 25, 34 and 47 of

the SEZ Rules, 2006;

(iD I order Noticee to pay Interest at the appropriate rate, on the total duty

confirmed at Sr. No.(i) above, under Section 28AA of the customs Act, 1962 and order to

recover the same from the Noticee under Section 28AA of the Customs Act, 1962;

(iii) I order confiscation of the Imported/lndigenous Capital Goods /Semi-

Finished Goods/Raw Materials under Section 1 1 1(o) of the Customs Act, i 962.

However, since these goods are not available for confiscation, I impose a Redemption

Fine of Rs.8l,ll,299l- (Rupees Eighty one Lakhs Eleven Thousand Two Hundred and

Ninety Nine Only) under Section 125(l;of the Customs Act, 1962-

(iv) I impose penalty of Rs 64,89,0391- (Rupees Sixty Four Lakhs Eighty Nine

Thousand and Thirty Nine only) upon IWs Yashashvi Rasayan Pvt. Ltd., Plot No.

Zl96-E, Dahej SEZ-ll, Taluka- Vagra, District- Bharuch, Gujarat-392130 under Section

I 12 (a) of the Customs Act, 19621'

Provided that if the duty demanded and the interest payable thereon under Section 28AA is

paid within thirty days from the date of communication of this order, the amount ofpenalty

liable to be paid by such person under this section shall be twenty-five per cent. of the

penalty so determined;

(r) I order to enforce Bond-Cum Legal Undertaking in Form-H fumished by the

Noticee to recover duty, interest & penalty from the Noticee.
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The SCN F.No. VIIVl0- l2lCus/SCN/T/2022 dated 18.05.2022 is disposed ofon above

rlD <
Lalit Prasad)
Commissioner

Ahmedabad Customs

Dated :31.08.2022

(

DIN-2022087'l MN000055581 4

Bv SPEED POST A.D
F. No. : VIIV1 0- I 2l CuslSCN lT 12022

To,

-.,M/s. Yashashvi Rasayan Pvt. Ltd.,
Plot No. Zl96-E, Dahej SEZ-ll,
Taluka- Vagra, District- Bharuch,
Gujarat-392130

Copy to:-

I
2

3

4

5

The Chief Commissioner, Customs, Gujarat Zone, Ahmedabad.
The Development Commissioner, SEZ, Dahej.
The Specified Officer, Dahej Special Economic Zone, Dahej, Bharuch.

The System in Charge, Customs, HQ for uploading on offrcial website of
Customs Commissionerate, Ahmedabad.
Guard file
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